Introduction
Federal nuclear spent fuel policy has evolved into soliciting Indian tribal and state units of government to volunteer for hosting temporary waste storage, Monitored Retrievable Storage (MRS). Through the United States Office of the Nuclear Waste Negotiator (NWN), feasibility study grants have been awarded almost exclusively to Native American tribes. In the authors' view, the voluntary host process relies on Indian sovereign rights, a lack of technical qualifications, and the depressed economic position of Indian country populations. This article begins with a short history of policy evolution, outlines the legal nature and appeal of sovereignty in siting waste storage or radioactive activities, describes the socioeconomic influences on sovereign tribal council decisions, and concludes that MRS in general is undesirable and the potential result of the voluntary siting process is dangerous and unethical.
L Spent Fuel Policy Evolution
On December 20, 1951, an experimental reactor produced the first electric power from the atom, lighting four light bulbs. Nearly six years later, on December 2, 1957, the first full-scale nuclear power plant went into service, at Shippingport, Pennsylvania. Today, nearly all of the U.S. civilian nuclear reactors constructed in the late 1950s and early 1960s have been shut down, including the first Shippingport unit. However, the legacy of their atomic power, and that of the 109 units currently operating, remains in the form of spent, or used-up, radioactive fuel.' 
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STORAGE OF SPENT NUCLEAR FUEL
of water, although dry cask storage is emerging as the preferred medium of storage.
Of the total estimated inventories of commercial and DOE radioactive wastes, spent fuel accounts for 95.8% of total radioactivity at only 0.19% of total volume This level of radioactivity is of incomparable magnitude and danger, and its storage has been subject to both national security and health concerns.
To illustrate, consider the transuranic isotope plutonium-239 (Pu-239) contained in spent fuel. Current nuclear weapons (as well as the atomic bomb that destroyed the city of Nagasaki, Japan) are made from Pu-239, which is produced in Department of Defense reactors. A nuclear power plant can produce significant amounts of Pu-239. Only eleven to twenty-two pounds of Pu-239 is required to fabricate a small nuclear bomb able to destroy a medium-sized city. The weapons production potential from spent fuel has been an international political and terrorist concern. This is a major factor in U.S. policy in canceling waste fuel reprocessing in order to reduce the potential of terrorist access.s
Health concerns further highlight both the magnitude and the eternity of the waste storage problem. It has been estimated that one ten-thousandth of a gram of Pu-239 has a 50% probability of causing lung cancer if inhaled. At a half-life 6 of 24,000 years, 100 kg of Pu-239 would require approximately 700,000 years to decay to this level of radioactivity. 7 Safe storage of such highly radioactive material for a time period that is literally an eternity is the challenge being presented to Native American nations by the federal government.
A. Yucca Mountain Repository
Since the adoption of the Nuclear Waste Policy Act of 1982 (NWPA), 6 the DOE and the nuclear power industry have been attempting to move away from at-reactor storage toward a federally operated system of containerization, transportation, temporary storage, and permanent centralized disposal.. The NWPA formalized national waste management and authorized the DOE 9 to 4. OAK RIDGE, supra note 2, at 9. study and site both a repository for permanent disposal and an MRS facility for the purpose of temporary storage, consolidation, and repackaging of waste. The Act provided for funding through the Nuclear Waste Fund, generated by collecting one-tenth of a cent (one mill) per kilowatt-hour from utility companies for nuclear-generated electricity. Upon opening an MRS or repository, the DOE relieves utilities from legal title, management responsibility, and liability to all spent fuel accepted. Despite the 1982 legislation, centralized spent fuel storage has yet to be sited. After considering various locations for a repository, the 1987 Amendments to the NWPA (the 1987 Amendments) directed the DOE to exclusively study the site at Yucca Mountain, Nevada." Shortly after the 1987 Amendments, the original goal of operating a repository by 1998 was pushed back to 2003. The DOE now estimates that its scientific investigation of the site will conclude by 2001, at a cost of $6.3 billion (year-of-expenditure dollars) and, if the site proves suitable, a repository could be open by 2010." The General Accounting Office (GAO), however, concludes that at its present pace the investigation of Yucca Mountain will take five to thirteen years longer than planned, and cost more than DOE projections."
:Despite significant delays in the development of a repository, the DOE has entered into contracts with nuclear utilities to take possession of spent nuclear fuel by 1998. Consequently, considerable emphasis has been placed on siting aboveground temporary storage. In fiscal year 1992, of the $275 million appropriated for the disposal program, the DOE allotted $109 million (40%) to non-Yucca Mountain activities.' 3 Specifically, Yucca Mountain funds were competing with funds for the MRS and nuclear waste transportation programs that support the DOE's 1998 goal to accept spent fuel. Of the $166 million remaining for the Yucca Mountain project, $106 million was allotted to "infrastructure activities," leaving only $60 million for activities directly related to repository site investigation. 4 :t would seem the chief objective of the DOE in their current nuclear waste programs is to site temporary aboveground storage. The nuclear power industry and nuclear powered states seem willing to support any effort, 
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B. The First MRS Siting Attempt
The history of the first attempt at siting an MRS facility provides a telling contrast with the current voluntary host process. The NWPA did not define the role of MRS facilities, nor did it clearly authorize their construction. Rather, the original Act directed the DOE to study the need for and feasibility of MRS, and to submit to Congress a proposal for constructing one or more facilities.
5 After dismissing the options of "no MRS" or "an MRS just for backup storage," the DOE in 1985 recommended an integral MRS facility to improve the management and control of transportation, facilitate spent-fuel consolidation and packaging to simplify the repository facility, and provide a backup in the event of significant delays in constructing the repository." 6 The DOE's main siting criteria for an MRS during this period included (1) limiting MRS candidacy to Federal lands (preferably DOE and Nuclear Regulatory Commission (NRC) docketed sites), (2) siting within the eastcentral region of the U.S. to limit transportation impacts, and (3) narrowing the choice to sites with 1100 available acres without known use conflicts (i.e. operating reactors). 7 Of eleven sites identified within the preferred geographic region, the DOE selected three sites in Tennessee for further study. The Clinch River Breeder Reactor site, owned by the Tennessee Valley Authority, was identified as the preferred candidate because of (1) its proximity to the DOE's Oak Ridge Reservation where nuclear activities were compatible with present land usage, (2) an extensive base of environmental data on the site was available, and (3) experienced technical personnel were in supply from the local community.
The GAO, the State of Tennessee, and various citizen's groups raised questions about the general need for an MRS facility. Gov. Lamar Alexander (R-Tenn.) utilized his Safe Growth Cabinet Council (SGCC) to organize a multiagency review of the MRS proposal, and perform an independent technical assessment of DOE's program assumptions. Ultimately, Governor
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Alexander concluded that the MRS "could be operated safely, but the U.S. doesn't really need it," and that he would veto any plans to build an MRS facility in Tennessee (subject to congressional override)." 9
In March 1987, after more than a year of legal action in the federal courts and considerable influence from local community concerns, the DOE submitted its final proposal to Congress for the construction of an MRS facility at the Clinch River site in Oak Ridge, Tennessee." 0 The estimated opening date was 1998, with a storage capacity of 15,000 MTU. ' The DOE linked the construction and operation schedule to the successful licensing and operation of a permanent repository.2
Despite the DOE's attempts to discount the various independent studies, considerable public and intergovernmental pressure led to the adoption of the 1987 Amendments, and Congress "annulled and revoked" MRS plans for all of the proposed sites in Tennessee.' MRS had been defeated in potentially the most technically and geographically qualified site in the nation.
MRS, however, remained a storage option, tied to the timetable for construction and operation of a repository. The 1987 Amendments required an independent assessment of the need for an MRS facility by a congressional MRS Review Commission before the DOE could begin survey and evaluation of new sites. Most significantly, Congress created a new avenue for siting an MRS facility with authorization to establish the Office of the NWN, a federal agency working closely with the DOE, but accountable to only the President and Congress.'
C. The Current MRS Siting Attempt
The MRS Review Commission issued their report in November 1989, favoring an MRS only if the capacity and schedule of its operation could be divorced from that of the permanent geological repository.' Congress, however, remained concerned that an unlinked MRS might be regarded as a "de facto repository" and reduce motivation to continue studying permanent geological disposal. As the amended NWPA stood, construction on one MRS Originally, the Office of the NWN was to be terminated in January 1993,2 leaving less than two years to present a voluntary host to Congress. In May 1991, the NWN sent a letter of introduction to all state and territorial governors, tribal and business council chairpersons, governors of Pueblos, and presidents of Native American nations (both federally recognized and unrecognized). In June, feasibility assessment grants from the Nuclear Waste Fund got authorization through the DOE. In October, the NWN invited governors and tribal leaders to apply for grants for the purpose of independent MRS host studies. On October 17th, six days after applying, the Mescalero Apache Tribe of New Mexico took the distinction of receiving the first Phase I grant of $100,000." Twenty Phase I applications followed (see table 1 ).
The express purpose of the grants was to provide financial resources to make a credible decision without having to rely on the federal government for information. 4 The grant amounts were substantial by tribal standards. Phase II-A offered an additional $200,000 for continued education and feasibility studies. Nine Indian tribes applied, four tribes received grants, and two later withdrew their applications (see Potentially over $3 million per applicant could have been spent before the technical feasibility of a site was determined, or any formal agreement was made. A volunteer can drop from the process at anytime, for no reason, before Congress approves an agreement and the Nuclear Regulatory Commission (NRC) authorizes construction. ' Upon completion of feasibility studies, a tribe may then enter into formal negotiations with the DOE. Negotiations include details regarding the siting and operation of an MRS, as well as formulating compensation in the form of cash payments and benefits. Benefits outlined in a statutory schedule include $5 million annually until an MRS is opened and $10 million per year from opening to closure. 37 In addition, the NWN has reminded volunteers that the history of the NWPA, MRS siting negotiations in Tennessee, and the Waste Isolation Pilot Project (WIPP) in New Mexico demonstrate possible benefits involving many hundreds of millions of dollars." Additional benefits to offset "potential impacts" include facilities and personnel for any public service or infrastructure addition or improvement. 39 However, if an MRS is eventually constructed under the terms of any negotiations, it seems unlikely that a tribe could then receive any compensation for unforseen damages or delays in transporting waste to a permanent site. Amended statutory language requires that any benefits agreement negotiated with an Indian host must provide a waiver of rights to sue in the event of an accident. [Vol. 19
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The date of termination for the Office of the NWN was approachingJanuary 1993 -and an MRS site had not yet been presented to Congress. However, on October 24, 1992, President George Bush signed into law the Energy Policy Act of 1992.' Six of the Act's thirty titles dealt with nuclear energy issues. Most significantly for MRS, the Act extended the Office of the NWN to January 1995,42 keeping the voluntary host process alive.
II. Sovereign Volunteers
Nine of the twelve Phase I grants were awarded to Native American nations, all in the western half of the U.S. All nine of the Phase II-A and boh Phase 11-B applications were submitted by Native American nations. After two extensions, the deadline for applying for feasibility grants expired in March 1993, and no current extension exists; therefore, if an MRS is to be sited under the voluntary host initiative, it will be on an Indian reservation.
An introduction to the history of colonialism, racism, exploitation, and the near genocide of the Native American nations is too lengthy for this discussion. 43 However, the DOE's current MRS initiative builds on a long history of radioactive activities in Indian country and the loophole of tribal sovereignty. In addition, the current reasons for singling out this sovereign unit of the federal government as a host for waste that not one of fifty states is willing to accept is based on past and current federal Indian policy and the socioeconomic conditions of the reservation system.
A. Federally Defined Sovereignty
Unless authorized by federal law or affected, altered, or diminished by tribal law, Native American nations (or American Indian tribes) retain their sovereign powers, thus states lack civil or criminal jurisdiction over Indians within "Indian country. It also established a republican form of government and court system negligently conceived; provided self-determination for those families who could elect their family members into office; stifled economic development; and allowed the federal government more authority in intra-and inter-tribal affairs. The IRA also imposed tribal laws codified in the Tribe's constitution and federal corporate charter, that tribal and federal officials neither consider in their deliberations nor abide by. ' While constitutions, corporate charters, and law codes vary widely among tribes, the sovereign system of Indian nations as a whole, shaped through years of court cases and federal law, has effectively provided a loophole for studying, and possibly siting, an MRS facility in Indian country. Activities of the three county MRS grant volunteers were discontinued either by a state This avenue of avoiding state, local, and, at times, federal jurisdiction, laws, and environmental quality control has historically been used to the advantage of the solid and hazardous waste industry. Sovereign land offers a minimal permit application process, scant public input or review, little or no government regulatory oversight, exemption from state and local laws, and distance from colonial America. The BIA, an agency with little expertise in environmental analysis, issues permits for waste facilities.' Only a handful of tribes have any environmental laws, and these are basically from their own initiative and financing as the EPA has provided limited funding and direction for environmental services on Indian lands. 67 
B. Historically Imposed Economic Vulnerability
The social and economic conditions of Indian country stem from the federally defined sovereignty of Indian nations. These conditions contribute to the willingness of some Indian tribes to study MRS, while not one of fifty states will do so. In 1976, North American Indian populations suffered from the "highest rate of infant mortality on the continent, the shortest life expectancy, the greatest incidence of malnutrition, the highest rate of death by exposure, the highest unemployment, the lowest per capita income, the highest rate of communicable or plague diseases, the lowest level of formal educational attainment."6 ' While some strides have been 'made, much of the Native people, particularly reservation and trust land populations, are young, poor, uneducated, and unemployed. Table 2 summarizes selected statistics from the 1990 U.S. Census for American Indians, Eskimo, and Aleut as a race, and the most recent data on the Indian Health Service population, comparing both to all races in the U.S. taken as a whole. In the census, some reservations had per capita incomes as low as $1325 and civilian unemployment rates and poverty levels as high as 100%. Of the reservations that also have trust lands, accounting for over one-half of Native American populations on reservations and trust lands, average per capita income was just under $5000, compared to $14,420 for all U.S. citizens.' The BIA supports any economic development opportunities and to some tribal councils an MRS facility may be viewed as nothing more than fast cash and jobs. However, the history of radioactivity in Indian country suggests that the hazards and permanence of nuclear waste will likely remain long after the benefits are gone.
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C. Native America and the Nuclear Era"
Over one-half of all U.S. uranium deposits lie under reservation land. In the past, the Secretary of the Interior was authorized to lease tribal mineral resources for national defense purposes. 7 ' In return for mining rights, the large energy consortiums have historically paid royalty fees and employed Indians in substandard working conditions.' By 1980, the sovereign Navajo nation had forty-two uranium mines and seven mills located on or adjacent to reservation or trust land.' In the Four Corners area (the comers of Arizona, Colorado, New Mexico, and Utah) there were approximately 2500 mines, with as many as 3000 Navajo men employed during the uranium boom of the late 1940s through the 1970s. 74 As of 1979, some 5163 uranium claims existed in the Black Hills in South Dakota and Wyoming, sacred lands to the Lakotas and bordering current reservation populations; 214,747 acres of private land in the area are also under mining leases. 7 The environmental consequences of uranium mining, atomic bomb testing and production, and radioactive waste disposal on or near reservation lands have been disastrous. Estimates conclude that over twenty-two million tons of mine tailings, or waste byproducts, have been left at twenty-four locations in nine western states since the 1950s, and that 220 acres of tailings have contaminated the Four Comers region alone. 76 'Tailings, retaining 85% of the original ore radioactivity, often found their way either directly or indirectly into major Indian water resources. The KerrMcGee Churchrock mine on the Navajo reservation discharged some 80,000 gallons of radioactive water per day from its primary shaft during the early 1980s, directly contaminating local and downstream potable water supplies. In June 1980, eighteen years after 200 tons of radioactive mill tailings washed into the Cheyenne River, an indirect 'source of potable water for the Pine https://digitalcommons.law.ou.edu/ailr/vol19/iss1/3 Ridge Reservation in South Dakota, the Indian Health Service found gross alpha levels in reservation well water to be as high as fourteen times the national standard.' The largest spill of radioactivity in U.S. nuclear industry history occurred on July 16, 1979, when the United Nuclear uranium mill tailings dam broke, releasing more than ninety-six million gallons of tailings liquids into the Rio Puerco, a major water source for Navajos and their livestock. The acidic tailings (pH of 1) and 1100 tons of tailings solids contaminated the river some forty miles beyond the dam, staining the streambed with yellow and green chemical salts. 78 The nuclear impact on Indian populations also includes effects from weapons testing and storage,' and the speculation of military nuclear waste dumping on federally seized Indian lands. ' For the Navajo and other affected tribes the health effects have been more than coincidental. Despite epidemiological evidence linking uranium mining with occupational illnesses" and correspondingly high rates of death, cancer, and birth defects, decades of lawsuits have proven unsuccessful in gaining compensation for Navajo miners. Inability to prove the causal relationship between uranium exposure and disease, which often occurs -years after the initial exposure, has been the major holdup. 2 Congress has recently issued a formal apology and promised compensation to the families of killed and injured uranium miners, and victims of downwind 77. See Churchill & LaDuke, supra note 68, at 37. Alpha levels refer to the emission of alpha particles as a nucleus decays. An alpha particle consists of two protons and two neutrons which have the ability to ionize neutral atoms and thus serve as a basis for detection of radiation levels, with the commonly used Geiger counter. See JERRY D. WILSON, TECHNICAL COLLEGE PHYSICS ch. 31 (3d ed. 1992). 
W. Paul Robinson, Uranium Production and Its Effects on Navajo Communities Along the Rio Puerco in Western New
III. Council Solidarity and External Influence:
The Case of the Mescalero Apache
Despite the apparent economic vulnerability of many Native American nations, the majority of tribes have not looked favorably upon accepting waste. The Western Governors' Association reported that "half of surveyed tribes had been approached to host (solid waste) facilities and all but four rejected these offers almost immediately. ' The NWN solicited responses from 573 tribal leaders and received only nineteen applications. Six of these applicants withdrew under tribal opposition -two before the grant was awarded, two after being awarded the grant (although they later returned the $100,000), and two during Phase HI. In New Mexico, out of twenty-two tribes, only the Mescalero Apache applied, taking the distinction of being the first Phase I, II-A, and II-B applicant. Investigation into internal and external influences on the Mescalero's decisions can lend insight into the voluntary host process.
The decision to study MRS, pursue a negotiated agreement, and allocate grant and benefits package money is ultimately at the discretion of the Mescalero tribal council and, in particular, subject to the long-standing reign (over thirty-five years) and influence of tribal council president, Wendell Chino. Whether Chino's unmarred election record is legitimate has been subject to tribal debate. Elections are coordinated by an election committee appointed by Chino, and votes have always been counted in secrecy, despite tribal opposition.' His power as president is also deeply rooted in the tribe's BIA approved constitution." The president serves in the legislative and [Vol. 19
https://digitalcommons.law.ou.edu/ailr/vol19/iss1/3 executive departments,"' appoints judiciary members,' and heads the court of appeals." In particular, the president establishes committees, acts as contracting officer, holds veto power, grants pardons, and directs the tribal police." A referendum on a council decision is possible with a petition signed by 30% of the voters, but it can't affect contracts or agreements with third parties who are not members of the Tribe, such as the DOE 92 A recall of a member of the tribal council or an amendment to the constitution are possible but at Chino's discretion, the result of his immense constitutional duties and powers. The few tribal members who initially publicly spoke out against the Tribe's MRS studies have all since been fired from their reservation jobs, some of which were federal positions with the BIA 3 In a letter from Wendell Chino to David Leroy, the former NWN, the Tribe's president describes their motives to study MRS as first, because we were asked to consider it by the United States Government; second, because there appears to be an opportunity to operate an MRS facility on a sound commercial basis; and, third, because we can bring to such a program our strong traditional values that favor protecting the earth."
At a December 1991 meeting of the National Congress of American Indians, David Leroy referred to the "timeless wisdom" and the "[N]ative American culture and perspective" that made Indians the best candidate for spent fuel storage." The majority of the Mescalero tribal membership disagree. Francine Magoosh and other tribal members estimate that as much as 95% of the tribe opposes the MRS studies. She expresses shame over her tribe's actions, not patriotic duty or reverence for nature. into between the tribe and the DOE will be "submitted to the membership of the Mescalero Apache Tribe for ratification."" 8 It is uncertain if such an election would involve secret ballots and open counting.
The nuclear power industry has been particularly influential in tipping Chino's decision in their favor. The Mescalero council's main consultant, Pacific Nuclear of Federal Way, Washington, designs and constructs storage containers for spent fuel. It is unclear whether consultants initiated the current Native American involvement, and how the Phase I and II funds are divided between consultants, tribal leadership, and the education of tribe members."
The U.S. Council for Energy Awareness and the Edison Electric Institute, both pro-nuclear Washington lobbyists, have also assisted the Mescalero council with informational and financial resources. They financed two trips to nuclear plants and spent fuel dry storage facilities at the Oconee plant in South Carolina, the Surry plant in Virginia, and the spent fuel railroad transportation facility of the H.P. Robertson plant in South Carolina. The first trip was for the tribal council and the second for officials from surrounding communities and local press."
m No one traveled to a spent fuel dry consolidation facility because a commercial facility does not exist in the U.S.
Besides negotiating a benefits package, the federal government has a particular influence that could dramatically effect the ultimate outcome: the use of non-Indian adjacent federal land. Of the three sites originally suggested as possible MRS candidates in Mescalero territory, two are on non-Indian land and one straddles the reservation border."' 1 One site is adjacent to the federal property of White Sands Missile Range. As part of a negotiated agreement, land could be given to the Tribe to be held in trust for the purpose of an MRS facility. In addition, in the event that a voluntary host is not found, the Mescalero's tenure with the MRS initiative could in effect ease a forced siting on adjacent federal land.
The DOE has also funded Indian organizations and consultants to educate the Mescalero and other tribes about radioactive waste. As a result of an agreement dating back to 1984, the National Congress of American Indians [Vol. 19
https://digitalcommons.law.ou.edu/ailr/vol19/iss1/3 (NCAI) has received hundreds of thousands of dollars in DOE grants to "assist tribes in the program study of nuclear waste sites."'" In 1989, the DOE was the NCAI's largest contributor, with grants totaling $355,000. The Council of Energy Resource Tribes (CERT), funded by the Federal Administration for Native Americans, has held conferences with government and industry promoters of nuclear waste storage in an effort to "pinpoint tribal traditions that would help build 'consent' on nuclear waste storage.""
The history of temporary radioactivity supports the likely case of permanent radioactivity. Nuclear reactors were originally planned to be decommissioned at the end of their useful lives. Decommissioning plans included disassembly, decontamination, and restoration of the reactor site. Of the sixteen commercial nuclear power plants permanently shut down to date, only one has been decontaminated (see table 3 ). The others store reactors on site, and will remain radioactive for hundreds of thousands of years if not decommissioned. As stated previously, a negotiated agreement could effectively break the statutory linkages of an MRS approval to a repository licensing -allowing the possibility of permanent MRS storage.
In addition, despite claims, the number of jobs that would be available to tribe members remains unclear. Construction and control of an MRS would fall strictly under DOE jurisdiction. Past DOE estimates of the employment skill mix of an MRS facility concluded "an approximately even mix of professional white collar and skilled blue collar and craft employees" would be necessary." A survey of MRS jobs likely available to members of the Fort McDermitt Tribe, which contradicts statements of tribal officials" ' and tribal consultants," finds that the number and quality of jobs available tribal members is no better than currently exists in the town of 
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at-reactor storage is significantly less costly than centralized storage. Even with the expansion case, the cost of the two options are about the same.' Although this analysis was tailored to a repository, by default an integrated MRS is also uneconomical. In addition, if the millions of dollars already spent on siting efforts are included in the cost of centralized storage, at-reactor storage becomes even more favorable.
A second factor works in the favor of at-reactor storage. To date, only one of the sixteen shut-down commercial reactors has been decontaminated (see table 3 ). Barring dismantlement or decontamination of reactors, continued onsite storage renders such areas radioactive for hundreds of thousands of years. Storing radioactive spent fuel on already radioactive sites seems more logical than contaminating another site and increasing the probability of transportation-related exposure. Furthermore, if a permanent repository does open, waste from at-reactor sites would be transported only once, rather than twice. https://digitalcommons.law.ou.edu/ailr/vol19/iss1/3
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A major concern voiced by utilities is the expense of maintaining and adding additional wet storage facilities. Cost estimates for maintaining current spent fuel storage pools range from $2 million to $8 million per year per facility."' However, these estimates fail to account for the projected use of current dry storage technologies in place of wet storage. Dry Cask Storage Technology (DCST) is emerging as the preferred method of on-site spent fuel storage for utilities that exhaust existing storage capacity." 5 DCST is currently used commercially at Virginia Power Company (Surry), Carolina Power and Light (Robinson), Duke Power (Oconee), and Colorado Public Service Co. (Ft. St. Vrain). Compared to pool storage, DCST is considered equally safe, more economical, simpler and easier to maintain, and more flexible. Over 70% of all nuclear utilities are studying or planning to use DCST." 6 A full scale discussion of safety issues is beyond the scope of this article. However, original plans for an integrated MRS facility included the repackaging and consolidation of spent fuel in a dry environment."
7 The only U.S. experience with anything beyond storage in a dry environment has been in research and development (i.e., the Dry Rod Consolidation Technology Project at the Idaho National Engineering Laboratory (INEL))."' It is unclear if an MRS facility would be responsible for consolidation and repackaging before final disposal, but such processes are dissimilar from the dry storage facilities that the Mescaleros and other tribes toured. They pose significantly higher risks by increasing handling and possibility of exposure to radioactive materials.
In addition, although no major transportation accidents with spent fuel have occurred to date, the siting of a temporary storage facility in a western state will increase transportation significantly and make a second trip necessary 114 It should be noted that Secretary O'Leary was most recently the executive vice president for corporate affairs at the NSP, and has also served as president of Northern States Power Gas Company. During her tenure with the NSP she was their chief lobbyist and was involved with the utility's effort to set up drycask storage of spent fuel for the Prairie Island nuclear plant next to a Sioux reservation in Minnesota.'2
As happened in Tennessee in the mid-1980s, opposition to spent fuel storage has grown in New Mexico. Gov. Bruce King opposed the MRS studies from the outset, contending that New Mexico has done more than its share to address the nation's nuclear waste problem through its Waste Isolation Pilot Project (WIPP).'" Under the 1987 Amendments, the Secretary of Energy, in evaluating a potential MRS site, is directed to consider the extent to which an MRS facility would "unduly burden a State in which significant volumes of high-level radioactive waste resulting from atomic energy defense activities are stored."'' The WIPP is currently expected to start a several year "test phase" in which up to 4250 fifty-five-gallon drums of high-level nuclear weapons waste will be accepted.
3 ' WIPP is designed to store over six million cubic feet of this waste, quantities seemingly sufficient to "unduly burden" New Mexico with additional nuclear waste at an MRS.
Most communities neighboring the Mescalero tribe have adopted formal resolutions against an MRS siting and have gathered thousands of signatures on petitions. The Village of Ruidoso, a neighboring tourist community, has requested a congressional hearing and investigation of the DOE's nuclear waste management program." U.S. Sen. Pete Domenici (R-N.M.) and Sen. Jeff Bingaman (D-N.M.) have both played a role in slowing the MRS process' 33 and canceling Phase 11-B funding. Specifically, Senator Bingaman's position on the Senate Appropriations Committee was key to passing the appropriations bill on October 26, 1993, which killed Phase II-B.'" Despite such widespread opposition, the presence of the WIPP, and the Governor's assurance from the former NWN that the siting process would halt if the State opposed,' 3 the Mescalero Apache are the furthest along in the MRS siting process.
At the tribal level, opposition has been very effective when the people's voice has been allowed to be heard, as evident by the six tribal MRS study cancellations. In a case similar to the Mescalero's, on-reservation opposition of the Fort McDermitt Tribe has been quieted through threats to job security and social service benefits as well as threats of physical violence. The current tribal council and hired consultants also intend to reach an agreement with the NWN. The Fort McDermitt Tribal Council, in its Phase I application, advised the DOE that one of its Phase I objectives was to put the issue of siting MRS on tribal lands to a vote of the people." However, after receiving Phases I and 11-A funding (a total of $300,000), the Fort McDermitt Council decided to wait for the $2.8 million in Phase 11-B funding before allowing tribal members to vote on siting an MRS facility on tribal lands.
3 ' Moreover, the Tribal Council falsely asserted in their Phase 1-A application that they had "accomplished the stated objectives for Phase [I] and then some,"" because they had not allowed tribal members to vote on continued MRS study as they stated they would allow in their Phase I application. Although attention has been given to the Mescalero Apache and Fort McDermitt Tribes, the other two tribes remaining in the process shouldn't be ignored. For instance, at the Skull Valley Goshute reservation (the only other tribe to apply for Phase 11-B funding), the site being considered borders a hazardous and toxic waste incinerator, a nerve gas plant, and a magnesium mine, and the uninhabited land is currently leased as a rocket motor testing
